
A federal government agen-
cy can exclude a contractor 
from doing business with the 
entire federal government—
but only for cause. The per-
missible causes for these ex-
clusions are published in the 
Federal Acquisition Regula-
tion (FAR) at 48 C.F.R. Part 
9, subpart 9.4. Most lawyers 
and government contractors 
wrongly think that the gov-

ernment may debar a contractor only for the causes specif-
ically listed in the FAR, and the FAR provisions referring 
to “causes given” and “causes set forth” certainly give that 
initial impression:
FAR 9.400 Scope of subpart
(a) This subpart—(1) Prescribes policies and procedures
governing the debarment and suspension of contractors
by agencies for the causes given in 9.406-2 [debarment]
and 9.407 [suspension].
FAR 9.402 Policy
Agencies shall impose debarment or suspension to protect
the Government’s interest and only for the causes and in
accordance with the procedures set forth in [subpart 9.4].
FAR 9.406-1(a) General
The debarring official may, in the public interest, debar a
contractor for any of the causes in 9.406-2, using the pro-
cedures in 9.406-3.

But, contrary to conventional wisdom and the impli-
cation of the above-quoted FAR provisions, the FAR’s 
lists of causes for debarment and suspension in sections 
9.406-2 and 9.407 are not exclusive; they do not set forth 
all causes for which a contractor may be debarred. 

Two loopholes—referred to as “catch-all” clauses, 
found at FAR 9.406-2(a)(5) and 9.406-2(c)—allow de-
barring officials to disregard the listed specific causes 
and to determine for themselves what constitutes a 
cause for debarment, loopholes that can spell destruc-
tion for government contractors. The usual duration of 
a debarment is three years, long enough to put a federal 
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government contractor out of business.
FAR 9.406-2 (Causes for debarment) authorizes a de-

barring official to debar a contractor for judgments and con-
victions for specific offenses and for myriad other specific 
causes not based on a judgment or conviction. Most trou-
blesome for government contractors is that the so-called 
“catch-all” clauses also permit debarment for an unspecified 
cause that the debarring official determines “seriously and 
directly affects the present responsibility of the contractor.” 
The list of causes for debarment has been revised repeatedly, 
but it has always included such catch-all provisions. 

The principal debarment catch-all clause (FAR 9.406-
2(c)) is found at the end of the list of specific causes listed 
in FAR § 9.406-2:

The debarring official may debar . . . (c) A contractor 
or subcontractor based on any other cause of so serious or 
compelling a nature that it affects the present responsi-
bility of the contractor or subcontractor.

The second catch-all clause (FAR 9.406-2(a)(5)) is bur-
ied in the judgment-and-convictions category of causes for 
debarment, FAR 9.406-2(a). In addition to debarment for 
certain enumerated convictions or civil judgments, a con-
tractor may be debarred for the nebulous:

Commission of any other offense indicating a lack of 
business integrity or business honesty that seriously and 
directly affects the present responsibility of a government 
contractor or subcontractor. 

These two catch-all clauses do not notify a contractor 
of the specific conduct that may result in being debarred 
and they do not convey meaningful standards for the de-
barring official to employ in labeling conduct as falling 
within the catch-all clauses.

Reading the causes explicitly listed in the FAR for 
which a government contractor may be debarred, one is 
hard pressed to conceive of anything left for the catch-
all clauses to catch. Nevertheless, the author represented 
a client in a debarment where the debarring official used 
a catch-all clause to expand the base for the debarment. 
In addition to traditional grounds, the debarment notice 
listed a cause not on the FAR list and cited the catch-all 
clause in FAR 9.406-2(c) as authority for adding the cause. 

This resulted in a motion to strike the added cause on 
the grounds (a) the conduct allegedly falling within the 
catch-all category was not a proper cause for debarment, 
(b) the catch-all clause constituted an improper delega-
tion of authority to debarring officials to expand the list
of enumerated causes for debarment, and (c) the debarring
official’s addition of new causes to the list of causes for
debarment constituted rule making without notice and
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an opportunity for public comment, in violation of the 
Administrative Procedure Act. 

While not expressly ruling on the motion, the debarring 
official proceeded only on the grounds specifically listed 
in the FAR. After the hearing, the debarring official sim-
ply dismissed the case, on the general ground that a de-
barment was not necessary to protect the government’s 
interest, thus avoiding an express ruling on the mo-
tion—or, implicitly granting it.

The FAR debarment catch-all clauses should be re-
moved from the FAR, as they threaten the integrity and 
constitutionality of the FAR regulatory system (1) by per-
mitting debarring officials to add causes for debarment 
without notice or public comment, and (2) by delegat-
ing authority to debarring officials to expand the scope 
of causes for debarment without providing adequate stan-
dards or guidelines. But until the catch-all clauses are re-
moved, government contractors and their counsel need to 
be aware of the dangers these clauses pose and be ready to 
challenge unpublished catch-all causes for debarment.  PL
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